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Appellants' opening argument dwelt principally upon

their position as purchasers in good faith without notice,

and they relied mainly upon that position presenting, as

it does, a meritorious defense. The question of jurisdic-

tion may be a closer one, but we consider that on that

ground alone for reasons and upon authorities set forth

in our opening brief the decree of the lower fcourt should

be reversed, appellee having failed to meet our argument

in that behalf.

It will not be attempted in this reply brief to review

all of the many authorities referred to in the brief of ap-



-4-

pellee. Very few of them touch the real issues as we

regard them, and it would only serve to divert attention

therefrom to follow counsel into the many collateral ques-

tions discussed.

Much space in the brief of appellee has been devoted

to a restatement of the case and certain features of the

evidence and a discussion of the question of jurisdiction.

The first 86 pages of appellee's brief are taken up there-

with. We do not consider that there is any material dif-

ference between the facts as set forth in appellants' open-

ing brief and appellee's statement of the case, although

we do not agree with counsel in all respects. The errors

in each statement are about evenly balanced, but relate

to matters which do not affect the main issues.

As such issues are presented for consideration by this

court, the only pertinent questions of fact involved are:

(a) Did Gill participate in the alleged frauds; (b) If he

did not was he acting in good faith at the time he pur-

chased; and (c) Was the trusteeship vacant when this

action was brought?

The first question must be answered in the negative,

as there is no evidence whatever connecting Gill with the

alleged frauds.

Upon the second question, the trial court found that

Gill was not acting in bad faith. He had paid $37,500.00

for the property, which was all that it was worth, and

had expended over $8,000.00 thereon. The decision

against him by the trial court was based upon his failure

or neglect to prosecute inquiries which the learned trial

judge considered he should have made upon learning that

a default had been suffered by the holder of the trust deed
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indebtedness. Any attempt, therefore, in this court to

have the evidence so construed as to show bad faith upon

the part of Gill must constitute an effort upon the part of

appellee to obtain a ruling upon that question contrary to

that of the trial judge. While it is within the province

of this court, under proper circumstances, to originally

determine that question, yet we submit that there is

nothing in the record to justify a departure from the rul-

ing thereon made by the trial court. The strongest effort

was made by counsel in the trial below to impugn the

good faith of Gill, but it was not shown that he had the

slightest knowledge of conditions behind the record, or

had any motive in failing to delve into questions relating

to appellee's reasons for allowing the Torrens title pro-

ceedings to go by default if he had considered that

there was occasion therefor. In fact, it was not even

shown that he actually knew that this was the case, al-

though, constructively, he may be held to have known it.

The judgment against Gill, therefore, amounts to a

penalty of $45,000.00 for his supposed failure to exercise

what the court below considered the caution which a rea-

sonably prudent man should have exercised in investigat-

ing the title before purchase.

The third question of fact pertains to appellee's posi-

tion that there was a vacancy in the trusteeship which

justified resort to federal jurisdiction. Upon this ques-

tion the evidence is not conflicting as it appears, without

contradiction, that: The trustee was not hostile; it had

not repudiated the trust; and it had not refused to ad-

minister the trust or perform any duties in connection

therewith.
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The Torrens Law.

Appellee argues:

That the Torrens law does not create a conclusive

muniment of title;

That a Torrens certificate cannot evidence a merchant-

able title until one year after the decree of registration

where any of the parties to the proceeding were served

by publication; and

That the provisions of the Torrens law are confused

and contradictory.

It is not necessary, in our opinion, to consider these

phases of the Torrens law because they do not affect the

immediate questions at issue. Even if appellee's position

thereon be conceded, it still remains that the law has been

held to be constitutional and that the particular provisions

thereof upon which appellants rely are not weakened by

any of the decisions cited by appellee. Decisions from

other jurisdictions cited by appellee bearing upon the in-

terpretation of similar laws are none of them opposed to

the principles for which appellant contends. Nearly six

pages of appellee's brief are devoted to quotations from

the case of Dewey v. Kimball, 89 Minn. 454. That case

is urged as authority for the proposition that a purchaser

is required to go behind a default shown in the record, but

the concluding sentence of the quotation from the original

opinion as found on page 119 of appellee's brief is as

follows

:

'While the rights of this alleged good faith pur-

chaser have not been brought before this court for

adjudication, we suggest that the Torrens Act ex-

pressly limits these rights and must govern them,"
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There is no essential difference between a judgment

establishing title for the purpose of a Torrens cetificate

and one quieting, confirming or establishing title under

general statutes or the common law. The Torrens law

gives the applicant for a certificate the right to call before

the court every person having an interest or apparent in-

terest in the property. The judgment in the Torrens

proceeding upon which appellants relied showed upon its

face that the applicant had done this and that proper

service of notice and process had been made to give the

court jurisdiction to fully determine the question of title.

The question here presented as to whether appellants are

innocent purchasers relying upon a record so established

is therefore not materially different from one which would

have arisen if the judgment had been in another form of

action or proceeding. It is not necessary that every

feature or phase of the Torrens law be upheld in order

that appellants' status as innocent purchasers may be

recognized. As shown in our opening brief, the law

merely embodies general principles applicable to such ques-

tions, and neither deprives an innocent purchaser of such

status as he would have under a record title otherwise

established nor enlarges his rights, unless to the extent

that he is not to be charged with notice unless he was an

actual party to a fraud. (Sec. 34.)

Keeping in mind that there is not the remotest sug-

gestion that Gill was a party to the original fraud alleged,

the issue is narrowed to the question as to whether:

(a) This provision of the Torrens law is to be given

full effect; and if it is not, then

(b) As to whether the facts were such as to justify

Gill in relying upon the record as he found it.
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Admittedly on the face thereof the judgment in the

Torrens proceeding and the Torrens certificate based

thereon showed good title in Gill's grantor. The very

object of the Torrens law is to simplify transfers and to

obviate the necessity and expense of procuring abstracts

or certificates of title, and it may well be assumed that the

publicity given the law when it was placed before the

voters was sufficient to instill confidence in a layman as

to its efficacy. This court may, as readily as the trial

court, determine the question as to whether Gill was re-

quired to go behind the record to ascertain whether the

judge of the Superior Court charged with the duty of

hearing the evidence and examining the record to deter-

mine its sufficiency was justified in rendering the judg-

ment establishing the title.

It must also be borne in mind that appellee was itself

in a position always to make' an appearance of record in

the Torrens proceeding, and thus not only protect its own

title, but prevent loss to another who might be misled

by the record.

None of the cases cited by appellee construing the Tor-

rens law warrant an interpretation thereof denying effect

to the provision protecting innocent purchasers. The fact

that certain provisions thereof may be confusing or that

in certain instances the Torrens certificate may not be con-

clusive or that the title may not be merchantable under

certain conditions does not detract from the force of that

provision which gives the innocent purchaser the same

protection which he would have under a judgment obtained

under provisions of the McEnerny Act or the quiet title

sections of the code.



The article in the CaHfornia Law Review from which

counsel quotes is interesting, but of course can go no

further than the cases therein cited, the most important

of which from appellee's standpoint is that of Follette v.

Pacific Light and Power Corporation. This case, quota-

tions from which occupy five pages of appellee's brief,

offers nothing inconsistent with appellants' position. It

recognizes the rights of one in actual occupancy of the

land at the time application for registration is made not-

withstanding the failure of the applicant to bring such

occupant into court. The actual occupant always has

been given the status of one whose rights appear in the

record chain of title. The most that can be claimed for

the Follette decision, therefore, is this: That it decides

that notwithstanding the broad language of the Torrens

law, a judgment which disregards the rights of an actual

occupant not served must be invalid as to him. It is no

more than to say that a judgment which ignores the rights

of one having a record interest is void as to him. In the

case now before the court the record showed that every

one having any interest according to the public records

was before the court and concluded thereby. Appellee's

rights are of course not entitled to consideration upon the

theory that it was an actual occupant of the land, and the

principle of the Follette case can extend no further than

to afford the court in which the proceeding is brought the

right to award relief to one entirely ignored or overlooked

who had a right to be heard and was not brought before

the court. Appellee was before the court, the record

shows, through the trustee holding the legal and the record

title. Appellee was not entitled to notice, as it failed to

do what it could have done by making its assignment and
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that of its predecessor in interest a matter of public

record.

Appellee cites Beggs v. Riordan, 44 Cal. App. 230, in

support of the proposition that the title evidenced by a

Torrens certificate is not merchantable until one year

after the decree of registration where any of the parties

are served by publication. This decision has no bearing

upon the questions here involved, because appellee has

not attempted and is not attempting to open up the judg-

ment under Section 473 C. C. P.

Kruger v. United States, 246 U. S. 69, cited by ap-

pellee, is a case where title was taken with actual notice

of the fraud and without consideration, and actual pos-

session in the adverse claimant was shown; and McArthur
V. Scott, 113 U. S. 340, is equally inapplicable to the facts

of the case at bar, as the court held that all of the facts

upon which title depended appeared of record in judicial

proceedings of which all persons were bound to take no-

tice. Appellants' position, therefore, as innocent pur-

chasers for value without notice we consider to be well

established by the authorities cited in our opening brief,

the force of none of which has been weakened by ap-

pellee's argument or authorities.

These features of the case stand out conspicuously

:

1. It appears without contradiction that appellants paid

$37,500.00 (fidl value) for the property and expended

thereon over $8,000.00 during ike years 1920-21 alone

[Tr. pp. 760-765]

;

2. When they bought the property the record title

thereto as established by the Torrens decree and evidenced

by the Torrens certificate was perfect;
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3. Appellants neither participated in the alleged frauds

nor had any knowledge thereof;

4. Judge Bledsoe said in the written opinion accom-

panying the decree:

"I AM NOT PREPARED TO FIND THAT HE (GiLL)

WAS CONSCIOUSLY ACTING IN BAD FAITH/'

5. Appellee's negligence in failing to record its assign-

ment at least balances any possible negligence zvith which

appellants may be charged in failing to look behind the

Torrent judgment;

6. Appellee, although confessedly having knowledge

of the litigation instituted regarding the property, failed

to follow up suspicious circumstances sufficient to put it

upon notice zvhile having its own attorneys and trustee in

the 'Same county, and failed to make any appearance in

the Torrens proceeding either before or after judgment so

as to put third parties on notice.

The Question of Jurisdiction.

Appellee's argument is based principally upon the as-

sumption that the trusteeship was vacant because of the

trustee's default in the Torrens proceeding. This as-

sumption, however, is not well founded. The Torrens

decree did not purport to terminate the trusteeship. As

between appellee and the trustee at all events the trust

still existed. The trustee was in a position notwithstand-

ing the Torrens decree to reopen the proceeding by motion

if ground existed therefor; to appeal therefrom or to take

any other step necessary for the protection of the bene-

ficiaries. The trustee did not repudiate the trust nor de-

cline to administer or execute it. Its acceptance of the

trust was evidenced by its written execution of the instru-
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ment whereby it was created [Tr. p. 18], and unless a

termination had occurred by reason of the dissolution of

the abstract company or by some voluntary act upon its

part the trust must be deemed to have continued so long

as there was any property which the trustee could claim

under the trust deed. Appellee brought this action upon

the theory that there still existed property which the

trustee held in trust for its benefit, and it made the trustee

a party hereto. The position, therefore, that the trustee-

ship was vacant is an inconsistent one, to say the least,

and particularly in view of the developments at the trial

to the effect that the trustee was not hostile, had not re-

pudiated the trust, and at most was merely careless in the

performance of its duties. No relief should have been

accorded appellee nor any feature of the decree herein

predicated upon a vacancy in the trusteeship.

The trust deed whereby the property was conveyed to

the trustee prescribed with great particularity the manner

of sale to be pursued by the trustee in case of default, and

to carry out the contract of the parties the appointment

of another trustee would have been the proper method to

enforce the rights of the beneficiaries if they could not

be enforced through the particular trustee accepting the

trust. This rule has been repeatedly recognized, and

only under exceptional circumstances such as existed in

the case of Wheelwright v. Transportation Company, 56

Fed. 144, relied upon by appellee and cited on page 55 of

its brief, have the courts departed therefrom. In that

case (appellee's brief, p. 56), the instrument sought to be

foreclosed was a mortgage by the provisions of which

the trustee was given the right to enter and sell and to

proceed to enforce bondholders rights by a suit in equity
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either for specific performance or in aid of the powers

granted; and it was provided further in the mortgage

that

"the right of entry and sale hereinbefore granted are

intended as cumulative remedies additional to all

other remedies allowed by law and that the same shall

not be deemed in any manner whatever to deprive the

trustee or the beneficiaries under this trust of any

legal or equitable remedy by judicial proceedings con-

sistent with the provisions of these presents according

to the true intent and meaning thereof."

The court in proceeding to a foreclosure decree without

the appointment of another trustee, rested its action upon

the provisions of the clause above quoted, the judge who

wrote the opinion saying:

"There being no trustee and the property being lo-

cated here in Louisiana, it does not seem to me that

the complainant should be compelled to resort to the

dilatory measure of going to New Jersey and having

another trustee appointed, but that he may avail him-

self of this clause last quoted."

The force of the cases cited in our opening brief is not

diminished or impaired by this decision, upon which ap-

pellee mainly relies; and any supposed analogy between

the facts of the case at bar and the Wheelwright case is

dissipated when the provisions of the trust deed herein are

examined. Appellee says that the trust deed herein by

its terms contemplated that suit to foreclose might be

brought by the holder of the note, and not the trustee

(appellee's brief, p. 73) ; but this would seem to be a far

fetched conclusion when the trust instrument as a whole

is considered. The only remedy in case of default for
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which provision is expressly made by the trust instru-

ment is by way of sale by the trustee. The clause upon

which ai)pellee relies in support of the assertion that fore-

closure by action is contemplated by the terms of the

trust deed reads as follows

:

"In case an action is brought in any court of com-

petent jurisdiction to foreclose this indenture second party

or the then legal holder of said note may have a receiver

appointed in said action, as a matter of right, to take

immediate possession of said premises, and to cultivate

the same as well as to use the water to which first parties,

as the owners of said stock, may be entitled for the irriga-

tion of said lands, and to harvest and market the crops

raised thereon and to collect the rents, issues and profits

thereof for the use and benefit of the then legal holder

of said note, pending such foreclosure and during the

period of redemption allowed by law to first parties or

subsequent encumbrancers of said premises."

The foregoing provision is entirely inconsistent with

the general terms of the trust deed. The instrument must

be construed as either one thing or another, a trust deed

or a mortgage. Under a mortgage there would be a

year's period of redemption after sale. A sale by the

trustee (as definitely and particularly required by the

terms of the instrument) would afiford no right of re-

demption. Under familiar rules the general intent of the

instrument must be given effect, and any inconsistent

clause ignored. If the clause in question can be consid-

ered at all it must be deemed to have been intended to

become eft'ective only in the event that the instrument

should be considered invalid as a trust deed and given the

effect of a mortgage; or possibly in case of the dissolution

of the corporation acting as trustee under circumstances
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precluding the appointment of another trustee to execute

the trust.

Appellee says (Br. p. 81): "There are dicta in the

California cases to the effect that the power of sale in a

trust deed furnishes the exclusive method of enforcing

the trust deed precluding judicial foreclosure."

We do not concede that the declarations of the Cali-

fornia cases to the foregoing effect are merely dicta and

we again refer to cases cited in our opening brief at

pages 40-42 in support of our position that a trust deed

can be foreclosed only by the trustee. In the case of

Curtin v. Krohn, 4 Cal. App. 13, cited by appellee, this

principle was expressly recognized, the court saying (p.

135):

"Waiving these considerations, however, this case

cannot be classed or treated as an action to foreclose

a trust deed. Such an action could only be brought

by the trustee, while this action is brought by the

beneficiaries against trustors, trustees and others."

The situation there was one involving many complica-

tions and the court said, referring to the character of the

so-called trust deed:

"To begin with, the instrument under consideration

is something more than a trust deed * * *^ \Ye

cannot imagine how the rights and obligations of the

respective parties to such an instrument could be

ascertained, adjusted and conserved without resort to

an action of some kind in some judicial form." (p.

134.)

The Supreme Court of this state has said:

"There are cases where the question was whether

a certain particular instrument was a trust deed or a
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mortgage; but the instrument involved in the case at

bar is a typical trust deed—running not to the cred-

itor, but to a third party as trustee—such as the one

passed in the early case of Koch v. Briggs, 14 Cal.

256. It was held in that case that such a trust deed

'has no feature in common with the mortgage except

that it was executed to secure an indebtedness' ; that

on such an instrument a suit for a foreclosure sale

will not lie for the contract of the parties is that

upon default the trustee should sell and there is no

equity of redemption to foreclose. This view of the

nature of such a trust deed and the difference be-

tween it and a mortgage has not been departed from

and its validity as an instrument passing title and not

merely creating a lien as a mortgage to be foreclosed,

has been constantly upheld. (See Savings & Loan

Society v. Burnett, 106 Cal. 514, and the many cases

there cited; Grant v. Burr, 54 Cal. 298)."

Appellee's right to resort to the federal jurisdiction de-

pends upon the question as to whether the beneficiary may

prosecute a foreclosure suit, notwithstanding the fact that

the trustee is shown at the trial to be in a position to act,

not hostile, and still the active repository of an express

trust holding both the legal and equitable title to the land

involved. No case produced by appellee goes to this

extent.

It was not shown that any demand was made upon the

trustee by the beneficiary, either to reopen the Torrens

proceeding, or to proceed with a sale, or otherwise per-

form any duty under the trust. In the absence of such

a showing, and of a further showing of repudiation of

the trust by the trustee or acts of the trustee equivalent

thereto, no diverse citizenship existed to give the federal

courts jurisdiction.
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W submit, therefore, that appellee has failed to over-

come the force of the authorities referred to in our open-

ing brief, and that for want of jurisdiction alone this

action should have been dismissed by the court below.
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